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BEHORE THE
SURFACE TRANSPORTATION BOARD

PYCQ INDUSTRIES, INC v SQUIH )} FINANCE DOCKET
PI AINS SWITCHING, LTD CO ) NO 34870

)
PYCO INDUS I'RIES, INC. -- Y FINANCE DOCKET
ALTERNATIVE RAIL SERVICE -- Y} NO, 34889
SOUTH PLAINS SWITCHING LTD )

REPLY IN OPPOSITION TO “EMERGENCY MOT10N
TO PREVENT FURTHER RETALIATORY ACTIONS
BY SOUTH PLAINS SWITCHING, LTD. CO.
AGAINST PYCO INDUSTRIES, INC.”

Pursuant 1o the Bowd's decision served August 10, 2007, SOUTH PLAINS
SWITCHING. I I'D. CO (SAW ) hereby replies in opposition to an "Emergency Motion to
Prevent Further Retaliatory Actions by South Plains Swatching, Ltd Co Agamnst PYCO
Industries, In¢ ™ (Motion) filed by PYCO Industries, Inc. (PYCO) on August 1. 2007

FOREWORD

SAW shows first that there 1s no Iegal jusufication for the Motion SAW refers to an
Inpunction issued by Presiding Judge Sam Medina of the 237* District Coun of Lubbock County.
Fexas, on October 3. 2006 that enjoins PY'CO from crossing SAW’s wye track until further
mder of that Court (State Court Injuniction)  Appendix § attached to this Reply 1s a copy of that
State Court Injunction

Appendix 2 attached o this Reply 1s the Venfied Statement of Larry D Wisener,

President ol SAW, which shows that there 15 no factual justfication for the Motion either  Mr
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Lany Wisener's Statement also responds to numerous inaccurate and misleading statements in
Py C'O"s Motion and in the ventied statement of Robert Lacy attached to that Motion.

Appendix 3 attached to this Reply is the Venficd Statement ol Shad Wisener. a member
of SAW’s traun crew  Mr Shad Wisener's Statement rebuts PYCO contentions about an incident
that 1ecently oceurred at and near the crossing.

I he State Court Injuncuon 1s contiolling 1n regard to PYCOQ’s legal inability to cross
SAW s wye ttack  {See Appendix | attached). That Injunction bary I'Y'CO from crossing
SAW s wye track until further order of the Court, The Court has not vacated nor dissolved the
State Cownt Injunction It follows that PYCO continues (o be prohibited from crossing SAW's
wie track.

PYCO has requested the Board “to bar SAW and Choo Choo from any lorm of
interference with PYCO's use of the wye crossing during WTL protocol hours™ (Motion at 10,
emphasis tnonginal) 1t s clew that the Board cannot grant that reliel without running afoul ot
the State Court Injuncuion. The Board does not have authonty ta set aside o1 o chsregard a vahd
onler ui’a State Court

[n essence, the Molion 18 a request for a decluratory ender or advisory opinion that PYCO
has the nght W cross the wye track  PYCO would present such an order or opinion w Lhe Texas
State Court as purported justfication for dissolution of the State Court Injunction,

| he Board should dechine to issue such an order or oprmon The Board recently refused

W dv s0 i Mid-4dmerica Locomotive and Car Repai, Inc -- Petition for Declaratory Order,



2005 §'TB LEXIS 233 (Finance Docket No 34399, decision served June 6, 2005), in
circumstances similar to those m the present case  The Board there said (at *10-117
« .« At bottom, Viid-America is seching o Jetermination from the Superior

Court that 1 has a right under slate property law to continue using an acceess road

that has been used fo1 more than 30 years as the only means 1o access the now

lund-locked rail car repair tacilities at Harwood Yaid  Given these circumistances,

it 15 reasonable tor the Superior Court to interpret any state or local property

interests applicable to this property and to resolve the parties® dispute in the first

mstance

PYCQ has not produced documentation that would support its legal tight to a private
crossing over SAW's wye track  As the Board recognized in the Mid-America Locomotive case.
suprea. 1t 1s the State Court in the [irst instance that should determime whether or not, in the
absence of a written agreement to cross. Y CO has a right to cross SAW’s tracks under Texas
law  Consequently. the Board should not interfere with the Tevas Court’s determination of that
issue

Based on the foreguing. the Motion should be demed as legally unjusutied ¥

11 THERF IS NO FACTUAL JUSTIFICATION FOR THE

MOTION

The Motion should also be denied because there 1s no factual jusufication for granting the

Muation  PYCO does nof have a legitimate need to cross SAW's wye track. PYCO has

! Contrary 1o PYCQO's argument at page 4 of the Mouon, the Board’s decision

senved June 21, 2006 1s not a final decision no longer subject to judicial review under the Hobbs
Act  The decision served June 21, 2006 is one of a contmuing senies ol decisions by the Board
prosiding lor aliernauve rail service under 49 C.F.R Part 1146 and 1147. Alternative rail service
has been in etfect hiom January 26, 2006 1o the present and 15 continuing  Tudwcial review of the
numerous decisions involving alternative rail service cannot be sought unul alternative rail
serviee 18 finally termunated, either by a petiuon to terminate or as a 1esult of a decision 1n the
leeder hine proceedings
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alteinative road access to 115 cottonseed stockpile A continuous flow of tuchs accesses the

stochpile viu that toute  Clearly, there 1s no emergencey need to cross SAW's wracks.

Reterence 1s made to the attached ventied Statement of M Larry D Wisener, President

of SAW. for an explanation of why the Motion has not been tactually justified.

CONCL.USION AND RE

UESTED RELIEF

WHEREFQORE, for the reasons stated., the Mouon should be demed

DL DATE. August 13. 2007

Respectfully submitted.
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P.O Box 64299
Lubbock, 1 X 79464-4299
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NO. 2006-535.683 : i,

CHOO-CHOO PROPERTIES, INC. § IN THE 237TH DISTRI 0!%‘[ ‘T
I §

V. . g or &'

PYCO INDUSTRIES, INC. § LUBBOCK COUNTY,TE g L

o g Al

|
ONTHIS DAY CAME ONITO BE CONSIDERED 1n the above entitled and numbaed

cause, the Verified Petition for ﬁ‘mporary Injunction filed by Plaintif, CHOO-CHOO
PROPERTIES, INC,, and due notloe having been given, Plaintiff appeared by and through its
authorized rcpresentative and 1ts attorney of record, and the Defendant, PYCO INDUSTRIES,
INC., appeared by and through ltd: authorized representative and its attorney of record, and
whereupon, thepartiesadvisedtheepunthatmagteememhad been reached as to the terms of 2
Temporary Injunction to be entered iy the court herein.

The court finds that the pa.ruq's agreed on July 20, 2006, that PYCO INDUSTRIES, INC.,
would be allowed, for a period of thillty days, to use the crossing that goes from the east to the west
over the wye track located between Jle west PYCOQ plant and the east PYCO storage facility. The
parties agree that during that thirty-day period of time, PYCO may use the crossing to transport
cotton seed across the rail tracks ovimed by SOUTH PLAINS SWITCHING, LTD. CO,, and
CHOO-CHOO PROPERTIKES, I.NF, from thirty days from the date that the payment of $750.00
to CHOO-CHOO PROPERTIES,I: INC,, and the providing of a liability insurance certificate
naming CHOO-CHOO PROPERTi'ES. INC., and SOUTH PLAINS SWITCHING, LTD. CO.,
as an additional insured for all w.hlrcles that pass over the crossing. The court finds that said
documents were delivercd to cmmsé:l representing CHOO-CHOO PROPERTIES, INC., and

SOUTH PLAINS SWITCHING, li'l'l). CO., on July 20, 2006.

m T
LOPY
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The court further finds that thirty days have elapsed since the date of the delivery of the
documents and therefore CROO-CHOO PROPERTIES, INC,, i8 entitled 10 a Temporary
Injunction in this case.

ITIS THEREFORE ORDERED, ADJUDGED AND DECREED that Defendant, PYCO
INDUSTRIES, INC., its agents, servants or employees, are hereby ORDERED AND
COMMANDED forthwith to desist and refrain from directly or indirectly, individually or through
third partics, from trespassing upon the property of CHOO-CHOO PROPERTIES, INC.,, and
crossing the west end of the “wye” track located between PYCO INDUSTRIES, INC.'S plant to
the west and PYCO INDUSTRIES, INC.’S storage facility to the east, until further order of the
court.

IT IS FURTHER ORDERED that trial on the merits of this cause is hereby set for the 17®
day of January, 2007.

The court finds that CHOO-CHOO PROPERTIES, INC,, has alrcady deposited the sum
of $5,000.00 with the Registry of the Court in connection with a Bond covering the issuance of a
Temporary Restraining Order in this case. The court finds that the $5,000.00 cash deposit is
sufficient Bond for the Temporary Injunction herein and shall serve as the Bond and security for the

Temporary Injunction granted by the court herein.

SIGNED this 2 _ day of _QC)\“"&-W , 20086,

'8/ Sarmn Medina Judge
JUDGE PRESIDING

CIEDA-CHO0 PROPERTILE, INC v FYCO INDUSTIIES TNC  TEMPORALY TNJUNCTION Pagn2
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Finance Docket Nos 34870 & 34889

VERIFIED STATEMENT OF 1LARRY D. WISENER

I. Larry D Wisener. as of July 1, 2007 assumed the position ol Presicdent of SAW, This
declaration is being made on behall ol SAW

The reason for me returning to my tormer position as President is beeause of operational
negotiations wath a potential new customer requesting to locate on SAW lines to ship between
500-700 cars per ycar As this would involve site locations and track construction. the owner of
SAW asked me to return as President and | accepted

I'his 15 1n response 1o Robert Lacy declaration of July 31, 2007:

Why is PYCO not using Plant 2 which 1s a larger. new facility that does exactly the saume
thing as Plant | to store the cottonseed? Why didn™t PYCO place the seed pile at Plani 2 where
they have directaccess.! Dwdn’t they fearn anything last vem when they had a probiem? Mr
Lacy alludes 1o a puvate crossing over SAW's former wye track  To date. PYCO has been
unable. cven with BNSF assistance, to produce a leuse, license or an agreement providing for
PYCs nght to cross over the wye tracks

| am the owner of Chov Choo Properties (Choo Choo)  Choo Choo is a legally-registered
fianchise, incorporated tn the State of Texas  That ¢an be verified by Mr Lacy at the State
Franchise Buard Mr Lacy negiects to inform the Board that 1t was Choo Choo that allowed
30-day crossing ol the wye tack in 2006

M1 Lacy contends that the Board’s vrder dated August 3, 2006 mvahdated SAW's deeds

privi o May 5. 2006 to Choo Choo  Choo Choo has no conunon carrier obligation and wall



Finance Docket Nos 34870 & 34889
VS - Larrv D. Wisener
Page 2 0f 7
defend its right of ownership and property nights under Texas law agaimnst ans one that asserts a
talse clmm aganst it whether district court, federal court or the supreme count.

Photo #1 15 looking west [rom the east side of the wye track into PYCO s Plant | It 1s
appatent that there 1s a large open-air stockpile of cottonseed within PYCO's Plant | west of the
wye crossing. as well as east thereof. It would appear that those (wo coltonsced stochpiles are
cqually suscepuble to decay from heat Mr Lacy has mistead the Board by not disclosing the
wNisting cottonseed stockpile within the PYCO Plant.

Mr Lacy’s statement that SAW staged an incident 1s not true [ he Board should look at
the ~o-called “investigative™ report Relerence 1s made to the lirst paragraph of Mt Howell's
sttement. As there described PYCQO emplovee M Adams was headed west in the batricade area
and PYCO emplosee D Anthony was headed cast in the barnicade aica. The barricaded aren was
the noithernmost lane of the westbound lancs (one lanc)

| have contacted the sume '’XDOT officials that | had called before  They denied making
o statement to PYCO that | was hysienical, us stated by | ncy

SAW adheres to protocel howrs with respect to SAW yard use  SAW 1s not prevenied
fiom conducting operations outside ol protacol hours on portions of the 1ailioad outside of the
SAW Yard tracks. What Mr Lacy 1s attempung to do 15 get this Board o testrict SAW common
carrict obligations w the remainder o SAW customers  Operations south ol the SAW Yard and
eust of the SAW Yard in no way can impede WI'T.C' SAW has received no complaints frum

WTLC an SAW operations



FFinance Docket Nos 34870 & 34889
VS - Larry D Wisener
Page 3 of 7

The barricades are down and Photos #2 and #3 show both entrances (one on the cast side
ol the trachs and one un the west side ol the trachs) to PYCO  Photo #5 shows a PYCO truch
safely maving cottonseed.

Mr. Lacy's statement that traffic officials may prevent PYCO's use of the street is not
substantiated  As long as PYCO obeys busie tralfic rules and regulations, there should be no
proehivims

Phuto #4 shows the impossibility of an east bound vehiele in a west bound lane to see
when the signal hghts ae activated. as stated in the Howell report

Mr Howcll™s statement concerning my claim that PYCO''s sced trucks almost caused a
major uccrdent 1s accurate  But what Mr 1lowell reports in no way reflects the conversations that
I had with Mr. Wilson of TXDOT. M1 Gilbert's report does state one accuracy, where he states
thut Mr Wisener refused to permut access over “HIS™ crossing. Basically, the Gilbert and
Howell reports are ambiguous and misleading to this Boaid

PYCOs Motion to prevent “lurther retahatory actions” by SAW 1s akin 1o the classic
unwarraited allegation “do you sull beat your wife?™  The Board cannot be called upon 1o
prevent “further™ retaliatory actions because there has been no retaliation in the first place. when
that tenm 1s propetly understood  Actions which PYCO and the Board have deemed o be
unwananted retaliation instead have involved the withdrawal of privileges 1n 1egard w use of
SAWS property which SAW was fiev w extend to PYCO or not. in SAW’s sole discretion

Thus PYCO never hid o ight o operate o tackmobile on SAW's propeity SAW had a

night W permut such operation or not, without regard 1o any other business dealings between



! inance Docket Nos 34870 & 1488Y
VS - Larry D. Wisener
Page 4 of 7
SAW and PYCO  SAW?s withdrawal of PYCO’s prisilege to operate the trackmobile on SAW's
propeity was o perfectly Jaw ful exercise of SAW's dominion over 1ts property. not an unlawful
retaliatony act
Simiknly, when the one-yew term of SAW's lease of [rack 9298 10 PYCO expired, SAW
had a right w extend the term o 11af lease or not. 1In SAW’s sole discretion. SAW's 1efusal 10
evtend that lease term was a petfectly lawfil exercise ol SAW?'s domimon over its property. not
unlaw ful retaliation
Alung the same lines, no agreement has ever been produced by PYCO that would give it
the night to eross SAW’s wve uack  SAW thus had the tight 1o permut PYCO to cross that track
o1 ot i SAW’'s sole diseretion SAW's withdiawal of PYCQO’s privilege o cross that track wis
a perfeetly law [ul exercise of SAW's domimon over its property, not an unwarranted retaliatory
|
The upshot of the foregomg 15 that SAW was and is entitled by law to mahe such use of
I~ own property as it sees fil. and that PYCC's allegations of retaliation have been unwarranted
flum the start
In the Boaird's decision in Finance Docket No 34802, served June 21. 2006, at 6. the
Board 1cterred to a pending tequest by PYCO 1o the Teaas Departmen ol Liansportation
(TXDOT) 10 construct a new 10ad aceess from PYCO's Plant 1 to PYCO's cottonseed stuchpile
Subsequent to that Board decision, | XDOT approval was obtained. and the road acuess became

available At present. therelore, PYCQ has access 1o 1ts cottonseed stockpile via a public road



Finance Docket Nos 34870 & 34889
VS - Larry D Wisener
Page 5 of 7
Chat being the case. PYCO does not have an enwergency need 10 cross SAW's wye track 1o access
that stochpile
PYCO wanty the Board 10 [oice SAW to relieve PYCO from the effects of PYCO's own
inadequate infrastiucture. If cottunseed rots i the sun. why doesa’t PYCO have indoor storage
{or s vottonseed” 1 it 1s impotant for there o be unobstiucted access between cotlonseed
supply and rail shipping facilities. why 1sn’t much or all of the PYCO cottonseed supply located
at I’lant 2, where there is adeguate plant acreage on which to locate that supply close to rail
slupping facilities” This whol2 problem started because PYCO lached sutlicient private trackage
lo accemmodate o bumper cotton crap. Now PYCO wants SAW to sufler even more because of
inadequane PYCO facithues  1he Boaird should not allow PYCO 1o get away with that
PYCU's allegation of SAW curs on the wye tack m violauon of u protocol is very much
exaggerated Cars in SAW’s account have been tocated on that track in WTL™s operating
window on only one occasion in the more than 12-month peniod during which the operating
proweols hase been 1n effect That occurred as an operational necessity when BNSF refused to
accept SAW s outbound interchange during SAW’s operating window  Qutbound cars had to be
placed on the wye track to leave room to receive Lhe anticipated inbound interchange from WTL
SAW's other tracks were full at the time.  Apparently, this single instunce did not cause any
operational issues [or PYCQ. no complamt was 1eceived by SAW. The outbound imterchange
was aeeepled by BNSF dwing the SAW operating window on the [ollowing day
PYCO has resurtected its repeated contenuon that | told Mr Lacy of PYCO that PYCO

would have to try 10 (Tgure out how to take care of itself  That staiement was taken out of its



T'nance Douchet Nus 54870 & 34889
VS - Larry D. Wisener
Page 6 of 7
proper contest  In so stating o Mr Lacy, [ was advising PYCO) that a subsequent purchaser of
SAW would be unbkely to continue the favored status that PYCO enjoyed with SAW
tuakmabile operation. lease of Tiack 9298. et )

SAW never ceased providing adequate rail service (0 PYCO  There was neser a sugle
mstance in which PYCO ordered a ear and SAW Euled to provide it. nor failed to provide ton a
tmely basis When PYCQ increased s tralfic in 2005, w utilized SAW s infiastructure rather
than constiuctng its own ifrastiucture 1o handle the inereased volume  PYCO didn™t want o
buitd mbtastiueture. nor to purchase 1. not o pay for the use ol it. but instead prevailed upon the
Board w take 1t for them from SAW  Now PYCO wants the Board 10 do the same m 1egard to
SAW s wye yach. for which PYCO does not have an agreement to cioss The Bomd should
1efuse to do so

This Board has not receny ed one additional complinnt from a current SAW customer alter
the form letlers (see Weaver Grain letier attached) supplied by counscel fin PYCO and signed
under pressure (as SAW has [earned) from PYCO  None of the letters sent to the Board cited
actual meidents of inadequadte seivice but rather expressed a lear that poor service “may vcour™ at
some point in the future. (The Board should be advised that SAW vehemently opposes
Alernauve Rail Service. Feeder Line Appheation and the {inding of Public Convenience and
Necessity ). Hanson filed a subseguent complaint and misleads this Board about the necessity for
L use of then furmer lease as they had large aggregate shipments for Lubbock  Hanson has not
cantinled SAW nor shipped o tain twi unloading on Hanson's former lease trach  SAW

coutends Hanson and PYCO entered into a conspiracy o harm SAW. decrease its revenues, and



Finance Dockel Nos 34870 & 34889
VS - Larry D Wisener
Page 7ot 7
keep out competio s SAW has eceived calls from aggregate competitors of Hanson and was
unahle to accommodate them with an unloacing site SAW has also been unable to vtihize the
{otmer Hanson tiack for any purpose
Mr Lacy's statement au page 11 that PYCO is rail dependent 1s belied by the steady
stream of truchs that are loadad with cottonseed directly trom PYCO's stockpiles, and which
defiver that seed o many cante feedlos in West Texas
I note that M Lacy stawed at page 4 that most of iis sales of cottonsecd fun Iivestoch feed
ae i Peany Newman Gram Company. SAW has shown that Penny Newman 1s both consignor
and consignee on approntmately two-thirds of all rail slupments trom PY CO facilines at
L.ubbock  The Bourd cannot reasonably take action i ~egard to thuse shipments without naving
been requested t do so by Penny Newman  As the Board knows, Penny Newman 1s not a party

to these procecdings  Penny Newman has not requested that the Bouid take any action m regard

1 1ts shipments
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SENT BY: CHARLES W UONTANGE; 200 548 3738; AUG-2.08  5:13PY; PAGE 41/45
T (PHK)TLA32R) P. 0017004

21 July 2006
by IXpress service

Hon. Vernon #Williame
Secretary )
Suzface lrensportetion Board
192% K Street, b.N.

' Waghington, D.C. 20423-0001

Re: BYCO Industries, Inc. — Feedas Line Applicaclion =~
South Plains Switching, £.D. 348%0 and F.D. 34844

Daar Mr. Secrstacy:

This letter is on bahalf of W__g.ﬂ Gﬂ..‘d « Our local rail
service is curceatly provided by South Plains-Switching, Ltd (SAW).

PYCO Yndustries, Inc,, originally filed a feeder line
application for all of the SAW s¥vstem, and at lsast far the portlon
called Rlternative Two (that swcvihg PYCO, Attebury and Compress).

In this Board’adecision in the above docker deted July 3, 2006,
ST8 allowed the fesdsr line applicestlion i go IZorward For
Rlternative Two only, on the ground that-a majority of shippars had
not filed statoments indicating that they believed SAW sesvice was
inadsquate. In & decision lssued July 21, 2006, ths Board

- indicated that Xeokuk Junction Railwsy Company (KJRY) could seek to
£ile 2 competing application for the entire line.

. We copcur that service by SAW is no longer adequate or
rellable as to surselves. Ap PYOO shows In lts Feeder Line

»  Application, theca are instances in which SAR maragement has "blown
ug® 2t shippers who ralse issces with their service, and has
threatened rétaliation. This ha= happaened {o both large shippers
{PYCO itsalf) as well as small shippers ([R{ Plaina Bag and
Sagging). This risk of retaliation ronderxs SAW undepondable and
inadequate, I mnyone is pormitied to acquire all SAR lines, it
should bs PYCOD pursuant 10 its feedar line application. ' We support
PYCO’ a .application, and reguést that PYCO be parmirted to acquire
ths entire SAH syster. We do not believe that RJRY would be a
materizl improvenent over SAW and we do not =upport XJRY's efforts .
to file = competing application, or its application if filed.

In order to minimjze the retalisrien mgainst ns, wWe request
that this Board act te authorize PTCO's foeder line nequisition ax
acon as possible, and certainly by October 23, 2008,

Thank you for your assistance in this marter.
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BENT BY: CHARLES W MONTANGE; 208 B48 87138; AlQ-2-08 B5:18PN;
AUE-Qi-20URt 18] 1311V PYLYU JDEUSTIIES \FHAJIRRZEL]

Respoctfully submitted,

COBPANy:
gddrass:
tel npumbar:

Tnl”

fncls. (orig. and 10 to ST8)

Thomas McParland, S39.
208 Soutb Lasalle St.. Suite 1890
Chicago, 1L E0604-1112

counsel for SAR

Williem A. Nulllas, Esq.

Baker & Miller )

2401 Pennsylvanla Ave., N.W.

Hashington, D.C. 20037
counsel for KJRY

Charles H. Montanqge, Esq.

426 NW 162d St.

Seattle, WA 53177
counsel for PYCO

PAGE 42/45

f.uLFUYR



“Pursuant to 28 U.S.C.§ 1746, I declare and verify under penalty
of perjury under the laws of the United States of America that the
foregoing is true and correct.”

Executed on 4 ~ff-2o07
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Finance Docket Nos 34870 & 314889

YERIFIED STATEMENT OF SHAD WISENER

My name 1s Shad Wisener. | am a member of the train crew of South Plains Switching.
[wl Co (SAW) at Lubbock, Texas, | have previously provided swotn testimon)y in this matwe,
My cuirent statement relates W Lhe allepedly “staged” incident at SAW's 34" Street crossing,
iefetied 1o at page 4 of the Suppicmental Declaration of Robert Lacy filed as part of PYCQO's
* Emergency Motion™ on August 1, 2007

Concerning the incident 1n 34"™ Street crossing [ submit the followng | was indeed on the
taim headed south toward 34" Street and would note that Mr Les Howell gives perhaps the best
indicanon of the luck of organization and disregard for safery exlubited by PYCO as it pertains to
thix crossing. PYCO had barricaded the north most westbound lane tor its use to transler
cotwnseed from its stockpile to its plant - As Mr Adaims was headed west within the barricade
area, and Mr Anthony was headed cast within the barmicade area. a head-on collision was
imminent had the respective trucks not been stopped by warning horns and subsequent sounding
of the SAW twn  After the train passed the castbound truck had to back into the 'Y CO “Glohe
cutrance™ in order 1o allow the west bound truck to enter the plant entrance  There would have
been no 1oom for the trucks o pass hy each other within the baricade area.

| he assertion that SAW did not sound the hom unul it had entered the crossing is totally
false The trucks stopped when the SAW did sound the warning homn and the warmning signals
were activated  The concern for the SAW crew was that 1t appeared that Lthe west bound truck

wds pethaps not geing to wait on the tram and sped up momentanly as if to try to “beat™ the
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train  Note well that the eastbound wruch was moving against the flow of trailic and would kave
a view vl the back of the warning signals

SAW indeed takes safety very sciiously and | personally resent the accusation that we
would have contrived an meident that would compromise the safety of anyonc, be 1t SAW
personnel, PYCO employees, or the motoring public  The black SUV did indeed dart through
the ciussing., adding to the potential tor an accident. Perhaps that was duc to the confusion that
the PYCO barrier system cretted  Perhaps 1t was duc to the PYCO truchs and barricades
obstructing the view of the oncoming tain  Perhaps due 1o the caution (slow speed) used by
SAW in approaching the crossing  The driver of the SUV leit it sate to proceed 1 don’t know
why 1t proceeded, just that it did  Fortunately for everyone, there was not an accident. PYCOQ's
subsequent placement ol'a flagman at the crossing was probably something they should have
done o hegin with

Une may note as wel! that the barncading ot 34 Street was totally unnecessary as the
PYCO trucks can enter 34" and proceed east to the new entrance to the seed storage area and
re-enter 34" and proceed west to the “Globe street”™ enttance without needing 10 move uucks
against the flow ol traffic, or reducing the westbound taftic to one lane 10 somehow claim this
Ja5 expensive seemns a bit of a stretch 1 travel 34" Street regularly and have meurred no added

expense by doing so
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